
















































































































































































































































































14.5. Others’ Right to Cure Concessionaire’s Default. County (and
any Encumbrance Holder, as provided in the last sentence of this section), at
any time after Concessionaire’s failure to perform any covenant, condition or
agreement contained herein beyond any applicable notice and cure period, may
cure such failure at Concessionaire’s cost and expense. If County at any time,
by reason of Concessionaire’s failure, pays or expends any sum, the sum
expended by County shall be due immediately from Concessionaire to County at
the time the sum is paid. To the extent practicable, County shall give any
Encumbrance Holders the reasonable opportunity to cure Concessionaire’s
default prior to County’s cure herein.

14.6. Default by County. County shall be in defauit in the
performance of any obligation required to be performed by County under this
Agreement if County has failed to perform such obligation within thirty (30)
days after the receipt of notice from Concessionaire specifying in detail
County's failure to perform; provided, however, that if the nature of County’s
obligation is such that more than thirty (30) days are required for its
performance, County shall not be deemed in default if it shall commence such
performance within thirty (30) days and thereafter diligently pursues the same
to completion. Concessionaire shall have no rights as a result of any default by
County until Concessionaire gives thirty (30) days notice to any person having a
recorded interest pertaining to County’s interest in this Agreement or the
Premises. Such person shall then have the right to cure such defauit, and
County shall not be deemed in default if such person cures such default within
thirty (30) days after receipt of notice of the default, or such longer time as
may be reasonably necessary to cure the default. Notwithstanding anything to
the contrary in this Agreement, County’s liability to Concessionaire for damages
arising out of or in connection with County’s breach of any provision or
provisions of this Agreement shall not exceed the value of County’s equity
interest in the Premises and its right to insurance proceeds.

15.  ACCOUNTING.

15.1. Maintenance of Records. In order to determine the amount of
and provide for the payment of the rent, Administrative Charge, Net Proceeds
Share, Net Refinancing Proceeds and other sums due under this Agreement,
Concessionaire and all Sublessees, if any, shall at all times during the Term of
this Agreement, and for thirty six (36) months thereafter, keep, or cause to be
kept, locally, to the reasonable satisfaction of Director, true, accurate, and
complete records and double-entry books of account for the current and five (5)
prior Accounting Years, such records to show all transactions relative to the
conduct of operations, and to be supported by data of original entry.

15.2. Cash Registers. All sales shall be recorded by means of cash
registers or computers which automatically issue a customer’s receipt or certify
the amount recorded in a sales slip. Said cash registers shall in all cases have
locked-in sales totals and transaction counters which are constantly




accumulating and which cannot, in either case, be reset, and in addition
thereto, a tape (or other equivalent security mechanism) located within the
register on which transaction numbers and sales details are imprinted.
Beginning and ending cash register readings shall be made a matter of daily
record.

Concessionaire shall cause to be implemented point of sale
systems which can accurately verify all sales for audit purposes and customer
review purposes, which system shall be submitted to the Director in advance of
installation for his approval, which approval will not be unreasonably withheld,

15.3. Statement; Payment. No later than the fifteenth (15th) day of
each calendar month, Concessionaire shall render to County a detailed
statement showing Gross Receipts during the preceding calendar month,
together with its calculation of the amount payable to County under Sections
4.2 through 4.8 inclusive, and shall accompany same with remittance of
amount so shown to be due.

15.4. Availability of Records for Inspector’s Audit. Books of account
and records hereinabove required shall be kept or made available at the
Premises or at such other location within Los Angeles County, and County and
other governmental authorities shall have the right at any reasonable times to
examine and audit said books and records, without restriction, for the purpose
of determining the accuracy thereof and of the monthly statements of Gross
Receipts derived from occupancy of the Premises and the compliance of
Concessionaire with the terms of this Agreement and other governmental
requirements.

15.4.1. Entry by County. County and its duly authorized
representatives or agents may enter upon the Premises at any and all
reasonable times during the Term of this Agreement for the purpose of
determining whether or not Concessionaire is cornplying with the terms
and conditions hereof, or for any other purpose incidental to the rights of
County.

15.4.2. Cost of Audit. In the event Concessionaire does not
make available its original records and books of account at the Premises
or at a location within Los Angeles County, Concessionaire agrees to pay
all expenses incurred by County in conducting any audit at the location
where said records and books of account are maintained, In the event
that any audit discloses a discrepancy in County’s favor of greater than
two percent (2%) of the revenue due County for the period audited, then
Concessionaire shall pay County audit contract costs, together with the
amount of any identified deficiency, with interest thereon and Late Fee
provided by Section 4.5.
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15.5. Audit Rights from Prior Agreement. Under Article 5 of the
Concession Agreement relating to the Premises between County and
Concessionaire which terminated on October 31, 1997, Concessionaire had the
obligation, inter alia, to maintain certain accounting records and County had the
right to inspect, audit and receive payment for delinquencies, if any. County
and Concessionaire hereby agree that County’s rights under said Article 5 shall
continue until October 31, 2000 as to Concessionaire’s activities prior 1o the
date hereof.

15.6. Additional Accounting Methods. County may require the
installation of any additional accounting methods or machines which are
typically used by major food service and major parking service companies and
which County reasonably deems necessary if the system then being used by
Concessionaire does not adequately verify sales for audit or customer receipt
purposes.

15.7. Accounting Year; Lease Year. The term "Accounting Year" as
used herein shall mean a period of twelve (12) consecutive calendar months,
the first Accounting Year commencing January 1, 1997 and ending on
December 31, 1997; thereafter the "Accounting Year" shall be each period of
twelve (12) consecutive calendar months.

15.8. Annual Financial Statements. Within six (6) months after the
end of each Accounting Year or, at Concessionaire’s election, after the
completion of Concessionaire’s fiscal year, Concessionaire shall deliver to
County a set of audited financial statements prepared by a Certified Public
Accountant, setting forth Concessionaire’s financial condition and the result of
Concessionaire’s operations for such Accounting Year and shall include
certification of Gross Receipts {including a breakdown by category) and the
certification of Concessionaire’s Net Worth required in Section 8.1. All
financial statements prepared by or on behalf of Concessionaire shali be
prepared in a manner that permits County to determine the financial results of
operations in connection with Concessionaire’s activities at, from or relating to
the Premises, notwithstanding that Concessionaire may have income and
expenses from other activities unrelated to its activities on the Premises.
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claims, suits, causes of action (other than a right to terminate
as otherwise provided in this Agreement), rights of rescission,
or charges against County, its officers, agents, employees or
volunteers which Concessionaire now has or may have or
asserts in the future which are based upon any defects in the
physical condition of the Premises and the soil thereon and
thereunder, regardless of whether or not said conditions were
known at the time of the execution of this instrument.

16.3.2. No Right of Offset. Concessionaire acknowledges
that the rent provided for in this Agreement has been agreed upon in light
of Concessionaire’s construction, maintenance and repair obligations set
forth herein, and, notwithstanding anything to the contrary provided in
this Agreement or by applicable law, Concessionaire hereby waives any
and all rights, if any, to make repairs at the expense of County and to
deduct or offset the cost thereof from the Annual Minimum Rent,
Monthly Minimum Rent, Percentage Rent or any other sums due County
hereunder.

16.4. Holding Over Creates Month-to-Month Tenancy. |f
Concessionaire holds over after the expiration of the Term for any cause, such
holding over shall he deemed to be a tenancy from month-to-month only, at the
same rental per month and upon the same terms, conditions, restrictions and
provisions as herein contained.

Such holding over shall include any time employed by
Concessionaire to remove machines, appliances and other equipment during the
time periods herein provided for such removal.

16.5. Waiver of Conditions or Covenants. Except as stated in
writing by the waiving party, any waiver by either party of any breach of any
one or more of the covenants, conditions, terms, and agreements of this
Agreement shall not be construed to be a waiver of any subsequent or other
breach of the same or of any other covenant, condition, term, or agreement of
this Agreement, nor shall failure on the part of either party to require exact full
and complete compliance with any of the covenants, conditions, terms, or
agreements of this Agreement be construed as in any manner changing the
terms hereof or estopping that party from enforcing the full provisions hereof,
nor shall the terms of this Agreement be changed or aitered in any manner
whatsoever other than by written agreement of County and Concessionaire. No
delay, failure, or omission of County to re-enter the Premises or of either party
to exercise any right, power, privilege, or option, arising from any default, nor
any subsequent acceptance of rent then or thereafter accrued shall impair any
such right, power, privilege, or option or to be construed as a waiver of or
acquiescence in such default or as a relinquishment of any right. No notice to
Concessionaire shall be required to restore or revive "time of the essence” after
the waiver by County of any default. Except as specifically provided in this
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Agreement, no option, right, power, remedy, or privilege of either party shali be
construed as being exhausted by the exercise thereof in one or more instances.

16.6. Remedies Cumulative. The rights, powers, options, and
remedies given County by this agreement shall be cumulative except as
otherwise specifically provided for in this Agreement.

16.7. Authorized Right of Entry. In any and all cases in which
provision is made herein for termination of this Agreement, or for exercise by
County of right of entry or re-entry upon the Premises, or in case of
abandonment or vacation of the Premises by Concessionaire, Concessionaire
hereby irrevocably authorizes County to enter upon the Premises and remove
any and all persons and property whatsoever situated upon the Premises and
place all or any portion of said property, except such property as may be
forfeited to County, in storage for the account of and at the expense of
Concessionaire.

Concessionaire hereby exempts and agrees to save harmless
County from any cost, loss or damage arising out of or caused by any such
entry or re-entry upon the Premises and the removal of persons and property
and storage of such property by County and its agents.

16.8. Place of Payment and Filing. All rentals shall be paid to and all
statements and reports herein required shall be filed with the Department.
Checks, drafts, and money orders shall be made payable to the County of Los
Angeles.

16.9. Service of Written Notice or Process. Any notice required to
be sent under this Agreement shall be in compliance with and subject to this
Section 16.9. If Concessionaire is not a resident of the State of California, oris
an association or partnership without a member or partner resident of said
State, or is a foreign corporation, Concessionaire shall file with Director a
designation of a natural person residing in the County of Los Angeles, State of
California, or a service company, such as CT Corporation, which is authorized
to accept service, giving his or its name, residence, and business address, as
the agent of Concessionaire for the service of process in any court action
between Concessionaire and County, arising out of or based upon this
Agreement, and the delivery to such agent of written notice or a copy of any
process in such action shall constitute a valid service upon Concessionaire.

If for any reason service of such process upon such agent is
not possible, then Concessionaire may be personally served with such process
outside of the State of California and such service shall constitute valid service
upon Concessionaire; and it is further expressly agreed that Concessionaire is
amenable to such process and submits to the jurisdiction of the court so
acquired and waives any and all objection and protest thereto.
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Written notice addressed to Concessionaire at the addresses
below-described, or to such other address that Concessionaire may in writing
file with Director, shall be deemed sufficient if said notice is delivered
personally, by telecopy or facsimile transmission or, provided in all cases there
is a return receipt requested and postage or other delivery charges prepaid, by
registered or certified mail posted in the County of Los Angeles, California,
Federal Express or DHL, or such other services as Concessionaire and County
may mutually agree upon from time to time. Each notice shall be deemed
received and the time period for which a response to any such notice must be
given or any action taken with respect thereto (including cure of any
prospective Event of Default) shall commence to run from the date of actual
receipt of the notice by the addressee thereof in the case of personal delivery,
telecopy or facsimile transmission, or upon the expiration of the third (3rd)
business day after such notice is sent from within Los Angeles County in the
case of such registered or certified mail as authorized in this Section.

Copies of any written notice to Concessionaire shall also be
simultaneously mailed to any Encumbrance Holder, Major Sublessee or
encumbrancer of such Major Sublessee of which County has been given written
notice and an address for service. Notice given to Concessionaire as provided
for herein shall be effective as to Concessionaire notwithstanding the failure to
send a copy to such Encumbrance Holder, Major Sublessee or encumbrancer.

As of the date of execution hereof, the persons authorized to
receive notice on behalf of County and Concessionaire are as follows:

COUNTY: Director
Department of Beaches and Harbors,
Los Angeles County
13837 Fiji Way
Marina del Rey, California 90292
Phone: 310/305-9522
Fax: 310/821-6345

With a_Copy to:: Oftfice of County Counsel
Los Angeles County
500 West Temple Street
Los Angeles, Califormia 90012
Attn: County Counsel
Phone: 213/974-1921
Fax: 213/617-7182

CONCESSIONAIRE: Sea View Restaurants, Inc.
c/o California Beach Restaurants, Inc.
17383 Sunset Boulevard, Suite 140
Pacific Palisades, CA 90272
Attn: Mark Segal
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Phone: 310/459-9676
Fax: 310/459-9356

16.10. Interest. In any situation where County has advanced sums on
behalf of Concessionaire pursuant to this Agreement, such sums shall be due
and payable immediately upon demand. If not paid in full within two (2) days
after written demand, the unpaid amounts shall bear interest at the rate of ten
percent (10%) per annum, compounded monthly, from the date such sums
were first advanced, until the time payment is received.

16.11.  Captions. The captions contained in this Agreement are for
informational purposes only, and are not to be used to interpret or explain the
particular provisions of this Agreement.

16.12. Attorneys’ Fees. in the event of any action, proceeding or
arbitration arising out of or in connection with this Agreement, whether or not
pursued to judgment, the prevailing party shall be entitled, in addition to all
other relief, to recover its costs and reasonable attorneys’ fees. In the event
County is represented by the County Counsel, the court shall award reasonable
attorneys’ fees for County Counsel’s services.

16.13. Amendments. This Agreement may only be amended in
writing executed by duly authorized officials of Concessionaire and County.
Notwithstanding the foregoing, Director shall have the power to execute such
amendments to this Agreement as are necessary to implement any arbitration
judgment issued pursuant to Section 16.15 of this Agreement.

16.14. Time For Approvals. Except where a different time period is
specifically provided for in this Agreement, whenever in this Agreement the
approval of Director is required, approval shall be deemed not given unless
within thirty (30) days after the date of the receipt of the written request for
approval from Concessionaire, Director either (a) approves such request in
writing, or (b) notifies Concessionaire that it is not reasonably possible to
complete such review within the thirty (30)-day period, provides a final date for
approval or disapproval by Director (the "Extended Time") and approves such
request in writing prior to such Extended Time. If Director does not approve
such request in writing within such Extended Time, the request shall be deemed
to be disapproved.

16.15. Arbitration. Disputed matters which may be arbitrated
pursuant to this Agreement shall be settled by binding arbitration in accordance
with the then existing provisions of the California Arbitration Act, which as of
the date hereof is contained in Title 9 of Part ill of the California Code of Civil
Procedure, commencing with Section 1280, except as otherwise provided by
this Section 16.15. Either party (the "Initiating Party") may initiate the
arbitration process by sending written notice to the other party (the
"Responding Party") requesting initiation of the arbitration process. However,
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notwithstanding anything to the contrary which may now or hereafter be
contained in the California Arbitration Act, the parties agree that the following
provisions shall apply to any and all arbitration proceedings conducted pursuant
to this Agreement:

16.15.1. Selection of Arbitrator. The parties shall attempt to
agree upon an arbitrator who shall decide the matter. If, for any reason,
the parties are unable to agree upon the arbitrator within twenty five (25)
days of the date the Initiating Party sends written notice to the
Responding Party, then at any time on or after such date either party may
petition for the appointment of the arbitrator as provided in California
Code of Civil Procedure Section 1281.6.

16.15.2. Arbitrator. The arbitrator shall be a retired judge of
the California Superior Court, Court of Appeal or Supreme Court, or any
Federal District Court or Court of Appeals located within the State, who
has agreed to resolve civil disputes.

16.15.3. Scope of Arbitration. County and Concessionaire
affirm that the mutual objective of such arbitration is to resolve the
dispute as expeditiously as possible. The arbitration process shall not
apply or be used to determine issues other than (i) those presented to the
arbitrator by the Initiating Party, (ii) cross claims presented to the
arbitrator by the Responding Party, provided that any such cross claims
constitute arbitrable disputes pursuant to this Agreement and (iii) such
related preliminary or procedural issues as are necessary to resolve (i)
and/or (ii) above. The arbitrator shall render an award or decision. Either
party may, at its sole cost and expense, request a statement of decision
explaining the arbitrator’s reasoning which shall be in such detail as the
arbitrator may determine. Any such statement shall not be used for any
purpose whatsoever, including without limitation as grounds for a petition
to confirm, vacate or modify an award or any appeal that may be taken
pursuant to this Section 16.15; provided, however, that either party may
utilize such statement of decision (x) in subsequent arbitration
proceedings between the parties pertaining to the issues resolved in such
statement of decision and (y} as necessary to resolve allegations of Gross
Error (as defined in subsection 16.15.15) as provided in subsection
16.15.15. The award shall be made by the arbitrator no later than the
sooner of six (6) months after the date on which the arbitrator is selected
by mutual agreement or court order, whichever is applicable, or five (5)
months after all conflicts or potential conflicts regarding such arbitrator
have been resolved. County and Concessionaire hereby instruct the
arbitrator to take any and all actions deemed reasonably necessary,
appropriate or prudent to ensure the issuance of an award or decision
within such period. Notwithstanding the foregoing, failure to complete
the arbitration process within such period shall not render such arbitration
or any determination made therein void or voidable.
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16.15.4. Immunity. The parties hereto agree that the
arbitrator shall have the immunity of a judicial officer from civil liability
when acting in the capacity of arbitrator pursuant to this Agreement.

16.15.5. Section 1282.2. The provisions of Code of Civil
Procedure § 1282.2 shall apply to the arbitration proceedings except as
follows:

(1) The arbitrator shall appoint a time and place for the hearing
and shall cause notice thereof to be served as provided in said § 1282.2
not less than ninety (90) days before the hearing, regardiess of the
aggregate amount in controversy.

(2) No later than forty (40) days prior to the date first set for
the hearing, in lieu of the exchange and inspection authorized by Code of
Civil Procedure § 1282.2(a)(2)(A), (B) and (C), the parties shall
simultaneously exchange the following documents by personal delivery to
each other and to the arbitrator:

{a) a written Statement of Position, as further defined below,
setting forth in detail that party’s final position regarding the
matter in dispute;

(b) a list of witnesses each party intends to call at the hearing,
designating which witnesses will be called as expert witnesses;

(¢} a list of the documents each intends to introduce at the
hearing, together with complete and correct copies of all of
such documents; and,

(d) a list of all Written Appraisal Evidence (as defined below)
each intends to introduce at the hearing, together with
complete and correct copies of all of such Written Appraisal
Evidence.

{3) No later than twenty (20) days prior to the date first set
for the hearing, each party may file a reply to the other party’s Statement
of Position ("Reply”). The Reply shail contain the following information:

(a) a written statement, to be limited to that party’s rebuttal to

the matters set forth in the other party’s Statement of Position;

(b) a list of witnesses each party intends to call at the hearing
to rebut the evidence to be presented by the other party,
designating which witnesses will be called as expert witnesses;
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(c) alist of the documents each intends to introduce at the
hearing to rebut the evidence to be presented by the other
party or impeach the witnesses identified by the other party,
together with complete and correct copies of all of such
documents; and,

(d) a list of all Written Appraisal Evidence each intends to
introduce at the hearing to rebut the evidence presented by the
other party, together with complete and correct copies of all of
such Written Appraisal Evidence.

16.15.6. Statements of Position. The Statement of Position
to be deiivered by subsection 16.15.5 shall comply with the following
requirements:

(1) Where the dispute involves rent to be
charged, or other monetary amounts, the Statements shall set
forth all relevant existing and proposed rents and/or monetary
amounts.

(2) If the dispute relates to Unreasonable
County Activity or delays under subsection 5.8.3.2 of this
Agreement, the Statements of Position shall set forth the
party’s position (and the facts supporting such position)
regarding the existence of the Unreasonable County Activity or
delay, where appropriate, and the length of the delay.

(3) If the dispute relates to Improvement
Costs, the Statements of Position shall set forth the facts
supporting such party’s position and the amount of each cost
which the party believes should be allowed or disallowed.

16.15.7. Written Appraisal Evidence. Neither party may, at
any time during the proceedings, introduce any written report which
expresses an opinion regarding Fair Market Rental Value or the fair
market value of the Premises, or any portion thereof, ("Written Appraisal
Evidence") unless such Written Appraisal Evidence substantially complies
with the following standards: it shall describe the Premises; identify the
uses permitted thereon; describe or take into consideration the terms,
conditions and restrictions of this Agreement; correlate the appraisal
method(s) applied; discuss the relevant factors and data considered;
review rentals paid by concessionaires and lessees within Southern
California who are authorized to conduct similar activities on comparable
leaseholds, if any; and, describe the technique of analysis, limiting
conditions and computations that were used in the formulation of the
valuation opinion expressed. With respect to disputes regarding Fair
Market Rental Value, such Written Appraisal Evidence shall express an
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opinion regarding the fair market rental value of the Premises as
prescribed by Section 4.4.1. Written Appraisal Evidence in connection
with disputes arising out of Article 7 of this Agreement shall predicate
any valuation conclusions contained therein on the Income Approach.
Written Appraisal Evidence shall in all other respects be in material
conformity and subject to the requirements of the Code of Professional
Ethics and the Standards of Professional Practice of The Appraisal
institute.

16.15.8. Evidence. The provisions of Code of Civil Procedure
§ 1282.2(a)(2)(E) shall not apply to the arbitration proceeding. The
arbitrator shall have no discretion to allow a party to introduce witnesses,
documents or Written Appraisal Evidence unless such information was
previously detivered to the other party in accordance with subsection
16.15.5 and, in the case of Written Appraisal Evidence, substantially
complies with the requirements of subsection 16.15.7, or such evidence
consists of a transcript of a deposition of an expert witness conducted
pursuant to subsection 16.15.9. Notwithstanding the foregoing, the
arbitrator may allow a party to introduce evidence which, in the exercise
of reasonable diligence, could not have been delivered to the other party
in accordance with subsection 16.15.5, provided such evidence is
otherwise permissible hereunder.

16.15.9. Discovery. The provisions of Code of Civil
Procedure § 1283.05 shall not apply to the arbitration proceedings
except to the extent incorporated by other sections of the California
Arbitration Act which apply to the arbitration proceedings. There shall be
no pre-arbitration discovery except as provided in subsection 16.15.5;
provided, however, each party shall have the right, no later than seven
(7) days prior to the date first set for the hearing, to conduct a
deposition, not to exceed three (3) hours in duration, of any person
identified by the other party as an expert witness pursuant to subsections
16.15.5 (2)(b) or 16.15.5 (3){b).

16.15.10. Decisions of Arbitrators.

16.15.10.1. Monetary Issues. With respect
to monetary disputes (including without limitation disputes
regarding Percentage Rent and the amount of coverage under
the policies of insurance required pursuant to Article 10 of this
Agreement, but excluding disputes under Sections 6.3 and 6.4
regarding Concessionaire’s prices for goods and services), the
arbitrator shall have no right to propose a middle ground or any
proposed modification of either Statement of Position. The
arbitrator shall instead select whichever of the two Statements
of Position is the closest to the monetary or numerical amount
that the arbitrator determines to be the appropriate
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determination of the rent, expense, claim, cost, delay,
coverage or other matter in dispute and shall render a decision
or award consistent with such Statement of Position. The
Statement of Position so chosen and the award or decision
rendered by the arbitrator shall be final and binding upon the
parties, absent Gross Error on the part of the arbitrator.

16.15.10.2. Nonmonetary Issues. With
respect to nonmonetary issues and disputes, the arbitrator shali
determine the most appropriate resolution of the issue or
dispute, taking into account the Statements of Position
submitted by the parties, and shall render a decision
accordingly. Such determination and decision shall be final and
binding upon the parties, absent Gross Error on the part of the
arbitrator.

16.15.11. Powers of Arbitrator. In rendering the award or
decision, the arbitrator shall have no power to consult or examine experts
or authorities not disclosed by a party pursuant to subsection 16.15.5(2)
hereof, regardiess of whether such proposed consultation or examination
is to be undertaken in the presence of both parties or is to include any
right of cross-examination.

16.15.12. Costs of Arbitration. Concessionaire and County
shall equally share the expenses and fees of the arbitrator, together with
other expenses of arbitration incurred or approved by the arbitrator,
excluding counsel fees or witness fees or other fees incurred by a party
for its own benefit, which expenses shall be paid by that party, except as
provided by Section 6.4. Failure of Concessionaire to pay its share of
expenses and fees constitutes a breach of Concessionaire’s obligations
hereunder.

16.15.13. Appeal. The parties waive any right to appeal from
a judgment confirming an arbitration award, from an order dismissing a
petition to correct or vacate an award, from an order vacating an award
in which a rehearing in arbitration is ordered, or from a special order after
final judgment. The provisions of Code of Civil Procedure § 1294(d) and
(e) shall not apply.

16.15.14, Amendment to Implement Judgment. Within seven
(7) days after the issuance of any award, decision or judgment by the
arbitrator, Concessionaire shall execute and deliver to County for its
execution an amendment to this Agreement setting forth the terms of
such decision or judgment.

16.15.15. Impact of Gross Error Allegations. Where either
party has charged the arbitrator with Gross Error:
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16.15.15.1. The decision shall not be
implemented if the party alleging Gross Error obtains a
judgment of a court of competent jurisdiction stating that the
arbitrator was guilty of Gross Error and vacating the arbitration
award or decision ("Disqualification Judgment”). In the event
of a Disqualification Judgment, the arbitration process shall
begin over immediately in accordance with this Section 16.15.

16.15.15.2. If the Gross Error is charged in
an arbitration regarding Unreasonable County Activity, then
that decision shall not be implemented until the earlier of: a
final judgment of a court of competent jurisdiction that there
was no Gross Error or that the challenged decision was
correct; or an identical decision by a new arbitrator which has
not also been challenged for Gross Error. Once Gross Error has
been alleged regarding such Unreasonable County Activity, a
new arbitrator shall be appointed immediately and shall
determine the matter in accordance with this Section 16.15.
Nothing in this subsection 16.15.15 shall operate to extend
the time by which Substantial Commencement must occur
should the arbitrator not be found guilty of Gross Error. The
party alleging Gross Error shall have the burden of proof.

16.15.15.3. Such arbitration shall be
conducted as expeditiously as reasonably possible.

16.15.15.4. For the purposes of this Section
16.15, the term "Gross Error” shall mean that the arbitration
award is subject to vacation pursuant to California Code of
Civil Procedure 8 1286.2 or any successor provision.

16.16. Estoppel Certificates. Each party agrees to execute, within ten
(10) business days after the receipt of a written request therefor from the other
party, a certificate stating: that this Agreement is in full force and effect and is
unmodified (or stating otherwise, if true); that, to the best knowledge of such
party, the other party is not then in default under the terms of this Agreement
{or stating the grounds for default if such be the case). Prospective purchasers
and lenders may rely on such statements.

16.17. (ndemnity Obligations. Whenever in this Agreement there is an
obligation to indemnify, hold harmless and/or defend, irrespective of whether or
not the obligation so specifies, it shall include the obligation to defend and pay
reasonable attorney’s fees, reasonable expert fees and court costs.

17. DEFINITION OF TERMS; INTERPRETATION.
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17.1. Meanings of Words Not Specifically Defined. Words and
phrases contained herein shall be construed according to the context and the
approved usage of the English language, but technical words and phrases, and
such others as have acquired a peculiar and appropriate meaning by law, or are
defined in Section 1.1, are to be construed according to such technical,
peculiar, and appropriate meaning or definition.

17.2. Tense; Gender; Number: Person. Words used in this
Agreement in the present tense include the future as well as the present; words
used in the masculine gender include the feminine and neuter and the neuter
includes the masculine and feminine; the singular number includes the plural
and the plural the singular; the word "person” includes a corporation,
partnership, limited liability company or similar entity, as well as a natural

person.
17.3. Business Days. For the purposes of this Agreement, "business
day" shall mean a business day as set forth in Section 9 of the California Civil
Code.
17.4. Parties Represented by Consultants, Counsel. Both County

and Concessionaire have entered this Agreement following advice from
independent financial consultants and legal counsel of their own choosing. This
document is the result of combined efforts of both parties and their consultants
and attorneys. Thus, any rule of law or construction which provides that
ambiguity in a term or provision shall be construed against the draftsperson
shall not apply to this Agreement.

17.5. Termination_for Improper Consideration. County may, by
written notice to Concessionaire, immediately terminate the right of
Concessionaire to proceed under this Agreement if it is found that
consideration, in any form, was offered or given by Concessionaire, either
directly or through an intermediary, to any County officer, employee or agent
with the intent of securing the Agreement or securing favorable treatment with
respect to the award, amendment or extension of the Agreement or the making
of any determinations with respect to the Concessionaire’s performance
pursuant to the Agreement. In the event of such termination, County shall be
entitled to pursue the same remedies against Concessionaire as it could
pursuant to an event of default by Concessionaire.

Concessionaire shall immediately report any attempt by a
County officer or employee to solicit such improper consideration. The report
shall be made either to the County manager charged with the supervision of the
employee or to the County Auditor-Controller’'s Employee fraud hotline at (213)
974-0414 or (800) 544-6861.
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Among other things, such improper consideration may take the
form of cash, discounts, service, the provision of travel or entertainment, or
tangible gifts.

17.6. Governing Law. This Agreement shall be governed by and
interpreted in accordance with the laws of the State of California.

17.7. Reasonableness Standard. Except where a different standard
is specifically provided otherwise herein (e.g. Section 2.2, Section 11.6,
subsections 5.8.3.8, 5.8.5, 11.4.3 and 12.1.2), whenever the consent of
County or Concessionaire is required under this Agreement, such consent shall
not be unreasonably withheld and whenever this Agreement grants County or
Concessionaire the right to take action, exercise discretion, establish rules and
regulations or make allocations or other determinations, County and
Concessionaire shall act reasonably and in good faith. These provisions shall
only apply to County acting in its proprietary capacity.
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17.8. Compliance with _Section 256907. County and Concessionaire
agree and acknowledge that this Agreement satisfies the requirements of
Section 25907 of the California Government Code as a result of various
provisions contained herein.

IN WITNESS WHEREOF, County has, by order of its Board of
Supervisors, caused this Agreement to be subscribed by the Chairman of said
Board and attested by the Clerk thereof, and Concessionaire has executed the
same on the day and year hereinbelow written.

APPROVED AS TO FORM:

DeWITT CLINTON,
County Counsel

By

THE COUNTY OF LOS ANGELES

By
Chairman, Board of Supervisors

(CORPORATE SEAL)

, Clerk of
the Board of Supervisors

SEA VIEW RESTAURANTS, INC.,
a Ca

Iifqrnia corporatign
M .
lts ,//4/‘(;“%\/ L/’

>

Dated: ?A/ , 19j/
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EXHIBIT A

LEGAL DESCRIPTION

The Premises consists of the Restaurant Parcel and the Parking
Lot Parcel, as more particularly described below:

Restaurant Parcel

That portion of Lot F, Tract No. 8940, in the City of Los Angeles, County
of Los Angeles, State of California, as shown on map filed in Book 162, pages
42 to 45 inclusive, of Maps, in the office of the Registrar-Recorder of said
County, and that portion of the Rancho Boca de Santa Monica, in said City, as
shown on map recorded in Book 3, pages 12 and 13 of Patents, in the office of
said Registrar-Recorder, within the following described boundaries:

Beginning at the northwesterly corner of that certain parcel of land
described as Parcel No. 4 in deed to State of California, recorded on October
27, 1947 in Book 25674, page 296, of Official Records, in the office of said
Registrar-Recorder; thence easterly along the general southerly boundary of
Pacific Coast Highway, formerly Malibu Road, as shown on map of Tract No.
10238, filed in Book 206, pages 23 to 26 inclusive, of said Maps, to the
easterly boundary of Sunset Boulevard, formerly Beverly Boulevard, as shown
on the last mentioned map; thence southerly along said easterly boundary to
the mean high tide line of the Pacific Ocean; thence westerly along said mean
high tide line to the westerly line, or its southerly prolongation, of said certain
parcel of land; thence northerly along said westerly line or said southerly
prolongation and said westerly line to the point of beginning.

Parking Lot Parcel

That portion of Rancho Boca de Santa Monica, as shown on map
recorded in Book 3, pages 12 and 13, of Patents, in the office of the Registrar-
Recorder of the County of Los Angeles described as PARCEL 4, PARCEL 5 and
PARCEL 6 all in deed to the State of California, recorded in Book 25674, page
296, of Official Records, in the office of said registrar-recorder within the
following described boundaries:

Beginning at the intersection of the easterly line of Beverly Boulevard, 60
feet wide, now known as Sunset Boulevard, as shown on map of Tract No.
10238, filed in Book 2086, pages 23 to 26 inclusive, of Maps, in the office of
said registrar-recorder and that certain 2,370-foot radius curve in the southerly
boundary of Malibu Road, 140 feet wide, now known as Pacific Coast
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Highway, as shown on said last mentioned map, a radial of said curve to said
intersection bears S. 2° 48’ 41" W,; thence easterly along said southerly
boundary to a point in that certain 2,340-foot radius curve in said southerly
boundary, a radial of said last mentioned curve to said last mentioned point
bears §. 13°, 45" 33" E.; thence along the southerly prolongation of said last
mentioned radial S, 13° 45" 33" E. 70.03 feet; thence S. 48° 50’ 16" W.
107.64 feet; thence S. 63° 25’ 39" W. 221.92 feet; thence N. 88° 09’ 20"
W. 327.99 feet; thence N. 63° 56" 13" W. 115.48 feet to said easterly line of
Beverly Boulevard; thence northerly along said easterly line to the point of
beginning.
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EXHIBIT B

SCHEDULE OF APPROVED MERCHANDISE

Apparel Items (T-Shirts, tank tops, sweatshirts, hats, visors, denim shirts, polo
shirts, aprons, boxer shorts, etc.)

Glassware

Coffee Mugs
Disposable Cameras
Camera Film
Suntan Lotion

Lip Balm

Postcards

Maps

Mints

Key Chains
Sunglasses

Beach Towels
Pens/Pencils
Stuffed Animals
"Refrigerator” Magnets

Mallets or Crackers (to open crab or lobster)

[1337132.9] 8‘1
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NONDISTURBANCE AND ATTORNMENT AGREEMENT

This NONDISTURBANCE AND ATTORNMENT AGREEMENT ("Agreement”) is
made and entered into as of the _24 day of ; -
between the State of California Dapartment of Parks and Recreation (“State”) and Sea
View Restaurants, Inc., a California aorporation (“Sea View").

RECITALS

WHEREAS, State is the owner of that cartain real property located in the City of
Los Angeles and commonly referred to as Will Ragers State Beach; and

, 1897, by and

WHEREAS, State and the City of Los Angeles (“City”) entered into that certain
“Agreement Batween the State of California and City of Los Angeles”, dated December
30, 1948 (the “State/City Agreement”), which: (i) provides for the City to operate Will
Rogers State Boach for park playground and recreational purposses, (ii) authorizes the
City to grant concessions on said beach and (iii) terminales, absent a renewal or

extension, on January 31, 1989; and

WHEREAS, City and the County of Las Angeles (“County”) entered into that
certain “Joint Powers Agreement Between the City of Los Angeles and the County of
Los Angeles Providing For Lifeguard and Maintenance Services Ta Be Rendered By
The County On Beaches Located Within The City”, dated May 20, 1975, and that
certain *“Amendment No. 1 To Joint Powers Agreement No. 25273", dated August 18,
1987, (coliectively, the “City/County Agraemant”) which specifically pertains to Will
Rogers State Beach and which further: (i) requires the County to provide lifeguard and
maintenanca service and authorizes it to award beach-oriented concessions and, (ii)
provides that it shall terminate as to Will Rogers State Beach in the event that the

State/City Agreement itsalf terminates; and

WHEREAS, the County has.received permission from State {o grant a
concession agreement to Sea View, for a term of twenty years commencing on
November 1, 1997 and terminating on Qctober 31, 2017, for restaurant and parking




. 0CT-28-97 07:35 From: T-482 P.03/05 Job-534

services, (the “Concessson Agresment”), a rue and correct copy of which is attached
hereto as Exhibit “A” and incarparated herein by this reference, on tha specified portion
of Will Rogers State Beach described in Exhibit "B’ which is attached hereto and
incorporated herein by this reference (the “Concession Premises’), and

WHEREAS, Sea View desires to obtain assurances from the State that, in the
eveant that State regains direct operational control of the Concession Premises at any
time after the executian of this Agreement and Caunty thereafter for any reason doas
not have the right to cantinue to administer the Concassion Agreameant, then the
Concession Agreement shall not terminate and the State shall recognize and allow Sea
View ta conduct its autharized concassion activities on the Concession Premises
pursuant to the terms of the Cancession Agreement during the then-remaining portion
of its twenty year term; and

WHEREAS, Sea View further desires to obtain assurances from tha State that,
in the evant that State renews or extends the State/City Agreement beyond its current
January 31, 1889 termination date or enters into a new operating agreement with any
other party far the Concassion Pramises after the date of this Agreement and County
thereafter far any reason does not have the right to continue to administer the
Concessian Agreement, then the Concession Agreamant shall not terminate and the
State shall cause the City or other party having operational control of the Concession
Premises to recognize and allow Sea View to conduct its authorized concassion
activities on the Cancassion Premises pursuant o the terms of the Concession
Agreement during the then-remaining partion of itg twenty yaar term, and

WHEREAS, the State is willing to pravide 5ea View with the assurances referred
to in the two immediately praceding recitals so long as Sea View is in compliance with
the terms of the Concession Agreement and agrees to fully attom to the State, Clty or
other party, as applicable,

NOW THEREFORE, for valuable consideration, the receipt of which is hereby
acknowledged, and for and in consideration of the recilals and covenants herein set
forth, State and Sea View agree as follows:

1. if, following the execution of this Agreement, State regains direct
operational control of the Concession Premisas and County thereafter for any reason
doss not have the right to continue to administer the Conecassion Agreament, then the
Concessijon Agreement shall not terminate and State shall perform the obligations and
recaive the benefits of the County under said agreement and shall recognize Sea View
as its concessionaire and shall atiow Sea View 1o conduct its authorized concession
activities on the Concession Premises pursuant and subject to the terms of said
agreement during the then-ramaining portion of its twenty year term.
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2. If, following the executian of this Agreeimsnt, State renews or
extends the State/City Agreement beyond its current January 31, 1998 termination date
or aners into & new operating agreement with any other pany for the Concassion
Premises and County thereafter for any reason does not have the right to continue to
administer the Cancassion Agreement, then the Concession Agreement shall not
terminate and State shall causa City ar other party having operational control of the
Concassion Pramises, as applicable, to perform the obligations and raceive the
banefits of the County under said agreement and to recognize Sea View as Its
concassionaire and allow Sea View to conduct its authorized concession activities on
the Concassion Premises pursuant and subject to the terms of said agreement during
the then-remaining portian aof its twenty year term.

3. The foregoing covenants of State are expressly conditioned upon
the covenant of Sea View ta fully attom to, ba liable to and recognize State, City or
ather party, as applicabla, as the successor to County under the Concession
Agreement for the then-remaining term of said agreement upon and subject to all of ite
terms and conditions. Such attamment shall be self-operative without the execution of
any further documents; however, at the raquest of State, City or ather party, as
applicable, Sea View agreas to execute any instruments to confirm the foregoing
provisions and to incorporate in the Concassion Agreement at the time of attornment by
reference and abide by the provisions set farth in Public Resources Code Section
5080.18, as that section may from time 10 time be amended, or any successor law
governing the administration of concession contracts by State, but only insofar as such
amendments or successor law aliminate, reduce or otherwise inconsaquantially revise
the requirsments of Section 5080.18 as thay exist on November 1, 1897. State hereby
agrees that the Concession Agreement, at sot forth in Exhibit A, specifically meets the
requiraments currently enumerated in subsections (a), (c), (d), (e) and (g) of said
Sectjon 5080.18, The foregoing covenants of State are further expressly conairioned
upon the condition that Sea View be in compliance with all material terms of the
Cancaession Agreement at the time that the State, City or other party would, pursuant to
this Agreement, succeed to the interest of County under the Concession Agreement.

4. Notwithstanding anything to the cantrary contained in this
Agreement, the foregoing covenants of State shall not apply to any situation where
County's loss of its right to administer the Concession Agreement as to all or any
partion of the Concession Premisac is due to a Condemnation as defined by, and in
accordance with, the provisions of the Concession Agreement.

5. This Agreement shall bind and inure to the benefit of the
successors and assigns of State and Sea View, including without limitation any County
approved and paermitted assignee of Sea View under the terms of the Concession
Agresment. In the event that any one or more of the pravisions contained in this
Agreement shall for any reason be held to be invalig, illegal or unenforceable in any

]
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respact, such invalidity, illegality or unenforceability shall not affect any of the other
provigions of this Agreameant, but this Agraement shall ba construad as if such invalid,
illegal or unenforceable provision was nol containeq herein. This Agréeement may not
be modified orally or in any manner ather than by a written agreement signed by the
parties herato or their respactive successors or assigns. This Agraement shall be
governed by and construed according to the laws of the State of California.

6. in the avent the State, City or any other party succeads to the
rights and abligations of the County under the Concession Agreement pursuant to
paragraphs 1 or 2, hereof, then the State, City or other party, as applicable, and Sea
View shall reliave the County of any further responsibility for performance of those
obligations of County under the Cancassion Agreement which accrue on or after the
date that the State, City or other pany, as applicable, succeeds to the rights and

~ obligatiang of County.

7. This Agreement may be exscuted in caunterparts, all of which
when taken together shall constitute ene and the sama instrument.

IN WITNESS WHEREOF, the panies hereto have caused this Agreement to bs
duly executed in manner and form sufficient to bind them, as of the day and year first
above written.

SEA VIEW RESTAURANTS, INC.
A Califoia Corpgfation

By
Its ELrr)EnT
"f

STATE OF CALIEQRNIA

APPROVED AS TO
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